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Int r ig u ing  R e le vat ions

 

Las t night’s  Trumpets  lease  seminar by
the  Bus iness  Deve lopment C lub w as  a
most rew arding and enlightening
experience . This  w as  the  occas ion fo r
res idents  to  o ffe r the ir sugges tions  on
w hat they w ould pre fe r to  see  in a
revised lease  or w hat they w ould do  if
they w ere  on the  Board. The  mee ting
w as  w e ll s tructured and pres ident Bob
Frank w as  particula rly adept in
responding to  and e licit ing re levant
comments  from those  w ishing to  speak,
frequently correcting the  record,
cha llenging fuzzy thinking, and
occas iona lly p laying the  ro le  o f the
devil's  advoca te . If the re  w as  anything

de tracting about the  seminar, it w as  clea rly the  clock s ince  the re  w as
s imply not enough time  ava ilab le  to  cove r a ll o f the  tasks  tha t had been
planned fo r the  evening. Due  to  the  top ic, the  tw o hour mee ting w ent by
ra the r quickly.

The  mee ting w as  p lagued by a  more  menacing rea lity—w e w ere
w orking in the  dark w ithout having sufficient info rmation about the  na ture
and scope  o f the  problems a t hand. Tha t lack o f info rmation, not having the
bene fit o f a  his to rica l re cord on matte rs  pe rta ining to  the  adminis tra tion o f
the  lease , p laced those  in the  audience  a t a  seve re  d isadvantage  w hen
attempting to  vo luntee r sugges tions  fo r change  or improvement. The  BDC
w ill be  making a  de ta iled seminar report, one  tha t w e  hope  to  share  w ith
you soon.

M or e  R e ve lat ions ,  a s  t he  ta l e  w ag s  t h e  d og
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In lis tening to  the  res idents , one  theme surfaced ove r and ove r
aga in. The  pe rce ived re la tionship be tw een the  landlo rd and the  le ssee  w as
view ed as  be ing ass-backw ards . Time  and time  aga in, and the re  a re
numerous  examples  I could re la te  to  our reade rs , the  Board, w he the r
Deve lope r-contro lled or res ident-contro lled, has  w a lked aw ay from the ir
duty to  the  community to  enforce  the  te rms o f the  lease , e ssentia lly
abdica ting lease  adminis tra tion to  the  le ssee  ra the r than be ing re ta ined by
the  landlo rd. W hile  some may d isagree , the  reasons  fo r this  fa ilure  a re
essentia lly immate ria l.

If the re  w as  one  le sson to  be  lea rned from the  seminar, tha t
le sson w ould be  tha t a  lease  must be  cons is tently, if no t aggress ive ly,
adminis te red and enforced a t a ll t imes . The re  is  no  va lid  reason fo r not
do ing so . Individua ls  in a ttendance  tha t have  adminis te red or a re  currently
adminis te ring leases , includ ing res taurant leases  and leases  invo lving la rge
corpora tions , a ttes ted to  the  need fo r vigorous  and time ly enforcement o f
the  te rms and condit ions  o f any lease . The re  a re  no  exceptions  or specia l
condit ions  tha t w ould jus tify any d iffe rent approach. Tha t the  Board has
repea tedly fa iled to  do  so  w as  found to  be  most troubling, ra is ing se rious
ques tions  o f ineptness  by many o f the  a ttendees .

Anothe r important po int made  conce rning lease  adminis tra tion w as
the  abso lute  need to  separa te  enforcement o f the  te rms o f the  lease  from
othe r is sues  tha t may a rises  during the  course  o f the  lease . In o the r
w ords , one  should a lw ays  be  taking the  s teps  necessary to  enforce  the
lease  (such as  a  notice  o f de fault fo r nonpayment o f rent, unde rs tood to  be
a  ve ry routine  adminis tra tive  firs t s tep, e tc.) regard less  o f any o the r is sues
in d ispute . As  conveyed, the  threa t o f a  law  suit o r acquiescing to
intimida tion a re  insufficient reasons  to  abandon a  landlo rd ’s  ob liga tion to
enforce  the  te rms o f the  contract.  

A few  a ttendees  expressed the  view  tha t the  lease  is  rep le te  w ith
se rious  omiss ions  and vagueness  to  make  e ffe ctive  adminis tra tion by the
Associa tion virtua lly imposs ib le , aga in g iving the  le ssee  a  w ide  b irth to  do
as  they p lease  w ithout our having the  means  to  contro l the  le ssee 's
behavio r o r practices . Othe rs  expressed the  need to  have  pe rsons  on the
negotia ting team w ho a re  particula rly qua lified in lease  adminis tra tion and
negotia tions . W hile  the re  w ere  many o the r sugges tions  and conce rns
expressed, they no  doubt w ill be  cove red in grea te r de ta il in the  BDC’s
concluding report.     

Some  B a ckg ro und

2002-04. The  September 2002 Trumpets  lease  w as  be tw een the
Associa tion (not the  Deve lope r) and the  le ssee , S & D Ca fé  V, a lthough a t
tha t t ime  the  Deve lope r w as  in contro l o f the  Board. To  unders tand the
orig ins  o f this  re la tionship, w e  have  to  go  back to  the  beginning o f tha t
lease  pe riod w hen the  le ssee  w as  not making t ime ly renta l payments . Tha t
untime ly payment pe riod extended ove r the  next tw o years . W hile
non-de fault co lle ction e ffo rts  w ere  pursued, they w ere  not success ful. This
d ispute  w as  a llow ed to  continue  w ithout public d isclosure .
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2004-05. Then, a t a  mee ting o f the  Finance  Committee  in 2004,
the  Deve lope r’s  contro lle r announced tha t the  le ssee  w as  $100,000 in
a rrea rs  based on la te  fees  and pena lt ie s . In response  to  tha t d isclosure ,
Favil W es t found tha t amount "unacceptable ,"  a  s to ry w e  have  cove red in
some de ta il on previous  occas ions . In 2005, the  Board decided to  w rite  o ff
as  unco lle ctib le  any prio r unpa id indebtedness , an indebtedness  tha t w as
 conveniently “reca lcula ted” dow nw ard from $100,000 to  a round $25,000.
In the  end, nothing w as  pa id on tha t indebtedness .

2005-06. W ith the  “se tt lement” o f tha t prio r indebtedness
presumably a  closed matte r in 2005, the  le ssee  fo llow s  up a lmost
immedia te ly the rea fte r w ith a  proposa l to  sue  the  Associa tion jus t as  a
new  res ident-contro lled Board assumed contro l. No  law suit w as  filed. W hile
the  de ta ils  o f tha t proposed suit a re  unknow n, the  sugges tion a t tha t t ime
w as  tha t the  le ssee  w as  unhappy ove r the  fa ilure  o f the  Associa tion to  live
up to  ce rta in te rms and condit ions  o f the  lease .

Full disclosure? Apart from those  parts  o f the  lease  tha t may be  in
d ispute  be tw een the  le ssee  and the  landlo rd, the re  a re  tw o unreso lved
matte rs  tha t continue  to  linge r. They include:

W hethe r the re  a re  any pos t-lease  ve rba l unde rs tandings  be tw een the
lessee  and the  landlo rd tha t a ffe cted or w ere  intended to  a ffe ct the
adminis tra tion o f the  lease ; and
W hethe r the re  w ere  any pre -lease  unders tandings  re lied upon by the
lessee  as  a  poss ib le  incentive  to  ente r into  the  lease  tha t w ere  not
met o r de live red by the  landlo rd.

Negotiating under threat of a lawsuit! The re  is  a  gene ra l
unde rs tanding by many o f the  participants  tha t the  negotia to rs  have  been
opera ting under a  threa t o f intimida tion, tha t w hateve r has  been
"accomplished" in an a ttempt to  reso lve  the  ongo ing d ispute  has  been
done  under duress , a  cloud, o r more  precise ly, unde r threa t o f a  law suit. Is
tha t w here  w e  as  a  community w ant to  be  a t this  s tage  in our a ttempt to
provide  d ining se rvices  to  our res idents?

To  the  extent tha t a  potentia l law suit threa tens  the  outcome o f
negotia tions , how  can res idents  be  assured tha t the  results  ult imate ly
achieved, w hateve r they might be , w ill be  in the  community's  bes t
inte res ts? If the  threa t o f a  law suit is  contro lling the  outcome o f
negotia tions , w hat a re  the  prospects  tha t any new  lease  w ill truly mee t the
needs  o f the  community?

Under these  extreme ly clouded circumstances , w hat kind o f
outcome should the  community anticipa te?

Ron Johnson, 25 July 2006

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

P ar t  1 ,  Se minar ,  Da te d  12  J u ly  2006

P re f ace .
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Covering and reporting on va rious  mee tings  has  a lw ays  been a
cha llenge  fo r me  on many leve ls . W he the r it 's  "w hat" to  report o r "how " to
report, it a ll comes  dow n to  a  matte r o f cho ice , s tyle  and pe rsona l
pre fe rence  on w hat I be lieve  the  community w ould like  to  know . Of course ,
w hat know ledge  or info rmation I happen to  be lieve  is  re levant o r important
may be  d iffe rent from w hat you or o the rs  be lieve  is  important.

In commenting on the  subject o f know ledge , Francis  Bacon
sugges ted tha t w ith know ledge  one 's  potentia l in life  w ill like ly increase .
W e ll sa id. So  the  acquis it ion o f know ledge  should not be  view ed w ith much
conce rn; one 's  pe rsona l know ledge  might even prove  bene ficia l fo r the
community o f Sun C ity. Dona ld Trump, in his  Knowledge is  Power a rt icle , te lls
us  tha t "Staying w e ll-info rmed is  a  da ily endeavor."  He  w rote  tha t only
w hen one  finds  the  answ ers  to  ce rta in ques tions  w ill you know  tha t your
info rmation is  comprehens ive  and correct. Those  ques tions  a re  W hat, W hy,
W hen, How , W here  and W ho. Unders tandably, Trump d id not p lace  any
limits , re s trict ions  o r a ttempt to  contro l one 's  ab ility to  acquire  info rmation.

So  w hen I am to ld by the  P res ident o f the  Associa tion tha t I should
not w rite  anything about Trumpets , I found tha t e ffo rt to  s ilence  me
somew hat d is turb ing. And subsequently w hen I w as  threa tened w ith be ing
sued, based on w hat I be lieve  a  reasonable  pe rson might conclude , and
having to  pay fo r w hat I w rite , I found tha t especia lly troubling, as  anyone
might. One  is  le ft w ith the  impress ion tha t the  answ ers  to  W hat, W hy,
W hen, How , W here  and W ho w ill no t be  fo rthcoming w hen it comes  to
ques tions  about Trumpets .

W hile  I do  not have  the  answ ers  about Trumpets , I and many
othe rs  in the  community have  some unansw ered ques tions . Ins tead o f
s ides tepping the  is sue  or s imply ignoring the  is sue  based on the  de licacy o f
the  negotia tions , a  te rm tha t w as  used more  than a  year ago  to  describe
the  then s ta te  o f negotia tions , pe rhaps  it 's  t ime  fo r members  to  lea rn more
about the  W hat, W hy, W hen, How , W here  and W ho BEFORE negotia tions
are  concluded.

But tha t's  not included as  part o f the  current p lan.

T he  Bus ine ss  De velo pme nt  C lub Semina r .

This  pas t w eek's  Bus iness  Deve lopment C lub top ic on the  Trumpets
lease  agreement brought out the  curious , the  angry, and those  in be tw een,
filling a  packed room, and included three  Board members  and a  number o f
committee  cha irpe rsons .

The  able  presente rs  w ere  the re  only to  educa te  us  on the  te rms o f
the  lease , highlighting w ith a  s lide  show  those  a reas  tha t w ere  not
trad it iona l bo ile rp la te  te rms, fo r example , those  cons ide red unique  to  a
res taurant and banque t ope ra tions  w ithin our community cente r. W hile  the
ground rule s  w ere  s imple  enough—avo id re fe rences  to  pe rsons ,
recrimina tions , and making any judgments  o r conclus ions—many in the
audience  w ere  clea rly frus tra ted in the ir inability to  obta in answ ers  to  the ir
more  probing ques tions .
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W hile  one  lady, w ho w as  clea rly looking fo r something quite
d iffe rent, w as  ove rheard saying as  she  le ft the  mee ting, “W hat a  w as te ,”
the  ove rw he lming number o f a ttendees  w ere  clea rly congra tula tory and
thankful fo r the  presenta tion and the  opportunity to  lea rn w hat they d id
not know . To  the  d isappo intment o f many w ho w ere  seeking answ ers ,
how ever, the re  w ould be  the  o ften repea ted re fra in from the  presente rs ,
“W e  do  not know ,” a  re fra in tha t w as  too  frequent to  sa tis fy the  press ing
need fo r more  info rmation from many in the  audience . 

W hile  w e  lea rned about the  te rms o f the  lease , usua lly in more
de ta il than most w ere  inte res ted in hearing, w e  lea rned seve ra l o the r
things  o f gene ra l inte res t, thanks  to  the  extens ive  contracting and
negotia ting background o f the  C lub ’s  pres ident, Bob Frank. 

Any member w ishing a  copy o f the  C lub 's  de ta iled presenta tion,
click here. Those  members  w ishing to  obta in a  hard copy o f the  20+ pages
o f the  comple te  lease  agreement may do  so  by vis it ing the  Associa tion's
adminis tra tion o ffice  during regula r o ffice  hours  and reques ting a  copy.
Copies  a t no  charge  a re  ava ilab le  fo r the  asking.

A W o rd  of  Ca utio n.

W hile  know ing w hat the  lease  s ta tes  may be  he lpful in provid ing
one  w ith an unders tanding o f the  te rms and condit ions  as  they exis t on
paper, know ing how  tha t lease  ope ra tes  in the  rea l w orld may g ive  one  an
entire ly d iffe rent p icture . Tha t is  w hy one  should be  cautioned w hen
attempting to  draw  any conclus ions  about w hat has  or is  occurring w ith
respect to  an is sue  o f compliance  w ith the  te rms o f the  lease .

Le t us  look a t a  ve ry s imple  example  to  illus tra te  this  po int. Say,
hypothe tica lly, a ll o the r things  be ing equa l, norma l and not in d ispute , the
le ssee  has  not pa id the ir rent in s ix months . A cursory look a t the  lease  (a
contract) might lead one  to  readily conclude  tha t the  le ssee  is  necessarily
in de fault on the  contract. And, as  most o f us  unde rs tand, be ing in
“de fault”  has  ce rta in lega l ramifica tions  fo r both the  landlo rd and the
lessee . Afte r a ll, w hat is  a  “de fault”  on a  contract if no t the  fa ilure  to  pay?
Ordinarily, tha t “de fault”  ques tion should be  a  s imple  one  to  answ er.

But is  tha t true , is  the  le ssee  in our hypothe tica l case  actua lly in
de fault? The  correct answ er should be , “W e  do  not know .” The  reason w e
do not know  is  because  w e  may not have  enough info rmation to  make  tha t
de te rmina tion. To  make  tha t de te rmina tion, w e  need to  know  w hat the
lease  has  to  say about this  event and w hat, if any, actions  a re  mandated
on the  landlo rd in the  event o f nonpayment.  For example , a t w hat po int in
time  does  the  le ssee  become in de fault? Anothe r, even more  crit ica l
ques tion to  reso lve  is  w he the r the  landlo rd is  required to  notify the  le ssee
tha t they a re  in de fault. For example , if the  landlo rd does  not exe rcise  due
diligence  and does  not notify the  le ssee  they a re  in de fault, does  not mean
the  le ssee  is  not in de fault on the  contract? Maybe . And, a long w ith tha t
notifica tion, w as  tha t notifica tion t ime ly? W hat is  the  a ffe ct o f the
landlo rd ’s  notifica tion if tha t notifica tion w as  not made  time ly? W e  can go
on and on about w hat might appear to  the  more  na ive  obse rve r on in it ia l
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examina tion to  be  a  s imple , eas ily a rrived a t de te rmina tion—w hen in fact it
may be  a  more  complica ted de te rmina tion to  make .

Forge tting about a ll o f the  poss ib le  ponderables  tha t one  might
cons ide r, in the  end, w hen push comes  to  shove , the  w ritten te rms and
condit ions  o f the  lease , as  commonly unders tood, norma lly preva il.  

Some  L e sso ns  Le a rne d.

Here  a re  some things  I lea rned from a ttending this  summer
seminar on leas ing. W hile  the  te rms o f the  Trumpets  lease  w as  the  vehicle
fo r the  seminar, it ’s  my take  tha t the  rea l le ssons  to  be  lea rned from the
presenta tion w ere  not so  much about the  te rms and condit ions  o f the
lease , as  inte res ting as  they might be  to  those  w ho have  not read the
lease , but the  na ture  o f lease  agreements  in gene ra l. For example :

I be lieve  one  o f the  more  important d isclosures  w as  tha t a  lease  is
essentia lly a  living document. By a  living document, I mean tha t the
lease  is  not mere ly subject to  inte rpre ta tion, but it may be  adjus ted,
revised or modified in any manner to  suit the  ongo ing needs  and
des ires  o f e ithe r pa rty during the  te rms o f the  lease .
Any such agreed upon adjus tments , modifica tion, e tc., may or may not
be  in w rit ing as  the  partie s  de te rmine  appropria te , notw iths tanding
w hat language  the  lease  provides .
Tha t any provis ion o f the  lease  may be  essentia lly ignored or w a ived
a t the  d iscre tion and agreement o f the  partie s .
Say, fo r example , “X” is  the  landlo rd and “Y” is  the  le ssee , o r the
othe r w ay a round—it makes  no  d iffe rence  fo r this  purpose . W hile  the
lease  may say tha t “X” is  entit led to  “a ”, “b” and “c”  from “Y”, w he the r
in fact “X” actua lly rece ives  “a ”, “b” and “c”  from “Y” is  an entire ly
d iffe rent matte r.
W he the r “X” and the  extent to  w hich “X” even ca res  w he the r they
rece ive  “a ”, “b” and “c”  is  a t the  d iscre tion o f “X”, regard less  o f the
language  in the  agreement.
Moreove r, the re  may be  d isputes  about w hat “a ”, “b” and “c”  mean, a t
leas t to  the  extent tha t the  lease  does  not adequate ly de fine  these
te rms.
Furthe rmore , the  partie s  may agree  to  ignore  “b” a ltoge the r, w hile
non-partie s  to  the  agreement a re  unaw are . 
And “X” may even lose  the ir right to  enforce  the ir entit lement to  “a ” if
“X’ does  not exe rcise  due  d iligence  in pursuing the ir rights . So  the  fact
tha t “a ” is  an entit lement o f “X” unde r the  te rms o f the  lease , w he the r
or not “X” can secure  or o the rw ise  enforce  the ir right to  “a ” may
depend on how  “X” responded in the  pas t to  the  absence  o f “a ” as  an
entit lement.

Some  Impo r ta nt C ave ats .

Given the  na ture  o f the  Associa tion and the  Board ’s  fiducia ry dutie s
and respons ib ilit ie s  to  the  membership, it is  vita lly important tha t any
ora l agreement modifying the  te rms and condit ions  o f the  lease ,
w he the r made  prio r to  o r fo llow ing the  execution o f the  lease , be  (a )
reduced to  w rit ing and (b) appended to  the  contract, s ince  any such
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ora l agreement s tands  in the  same p lace  as  the  w ritten lease . Any
such ora l agreement can have  an impact on income, use  and, o r o the r
matte rs  re la ted to  the  applica tion o f the  lease .
To the extent there were any oral or undisclosed agreements
between the Association, Executive Director, or members of the
Board, on the one hand, and the lessee, they must be disclosed to
the members in the same manner that the lease is freely available
to the membership pursuant to NRS. The re  is  no  provis ion under law
for keeping such ora l agreements  secre t!
It ’s  unclea r to  w hat extent any ora l agreement not ra tified by the
Board tha t is  charged w ith the  respons ib ility o f executing contracts
has  lega l s tanding inso fa r as  the  Associa tion is  conce rned.

Too frequently, the appearance of certainty in the language of a
contract is an illusion. W ithout know ing how  the  contract actua lly w orks  in
practice , a  third pa rty may not be  able  to  re ly on the  w ritten te rms o f the
contract to  know  and unders tand how  the  contract is  actua lly ope ra ting in
practice .

O n the  T r ump e ts  Le a se  Ag r ee ment .

Since  the  C lub ’s  tw o presente rs  w ere  keen on adhering to  the
rules  o f the  road, judgments  and conclus ions  w ere  not fo rthcoming. Tha t
be ing the  case , members  o f the  audience  w ere  not re luctant to  ask
ques tions , ques tions  tha t fo r the  most pa rt rema ined unansw ered or
answ ered w ith tha t usua l re fra in, “W e  do  not know .” Some o f those
ques tions , asked and not asked, included the  fo llow ing.

W hile  the  2002 lease  agreement may have  met the  needs  o f a
deve lope r contro lled Board, w ill a  future  new  or revised lease
agreement be tte r re fle ct the  needs  o f an Associa tion under res ident
contro l?
Tha t firs t one  sort o f puts  the  ca rt be fore  the  horse . The  community
has  abso lute ly no  unders tanding, as  I be lieve  it should, o f w hat’s  on
the  negotia ting tab le . For the  community to  have  more  de ta iled
know ledge  about the  sections  o f the  lease  a t is sue  or unde r
cons ide ra tion fo r revis ion should not preclude  or limit the  ability o f the
negotia to rs  to  negotia te  in secre t ove r those  particula r te rms and
condit ions .  
W ill any new  or revised lease  agreement avo id the  appearance  o f
be ing a  sw ee theart agreement? A sw ee theart agreement is  an
arrangement a rrived a t secre tly to  bene fit one  party a t the  expense  o f
the  o the r pa rty. This  is sue  has  rece ived some prominence  s ince  the
contract w as  le t back in 2002 and has  been a  frequently heard
compla int from ce rta in more  voca l e lements  o f the  community, w ith
some a lleg ing tha t the  current a rrangement represents  the  outcome o f
an agreement tha t la rge ly bene fits  the  le ssee  to  the  de triment o f the
Associa tion. To  the  extent tha t our current a rrangement w ith the
lessee  is  view ed as  a  sw ee theart agreement, w hat a re  the  prospects
tha t our ongo ing negotia tions  w ill secure  even more  favorable  te rms
for the  le ssee  or, on the  o the r hand, more  equitab le  te rms fo r the
landlo rd?
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W hat obliga tions  does  the  Board have  to  accura te ly and fully
communica te  to  members  how  the  lease  is  be ing monito red and
enforced w hen the  te rms and condit ions  a re  not be ing met?
Should the  Associa tion seek the  se rvices  o f a  consultant fo r the
purpose  o f obta ining an independent eva lua tion o f the  leas ing
potentia l fo r Trumpets? W ithout such an eva lua tion, how  do  w e  know
w hethe r w e  a re  rece iving marke t va lue  fo r the  lease?
Given tha t the  Associa tion is  currently paying fo r a ll utilit ie s  used by
the  le ssee , it might be  ins tructive  fo r the  Associa tion to  have  some
unders tanding o f the  ne t renta l income from the  lease , factoring in an
amount to  cove r the  cos t o f landlo rd-pa id utilit ie s . Is  the  Associa tion
rece iving fa ir marke t re turn w hen the  cos t o f utilit ie s , mete red or not,
a re  taken into  account? 
Should w e  assume tha t ongo ing contract negotia tions  a re  be tte r o ff
w ithout the  active  participa tion o f expe rienced contract negotia to rs ,
ra the r than re lying on the  expe rience  o f Board members  w hose
primary expe rience  may be  in a reas  unre la ted to  the  practice  o f
contract negotia tions?
Too  o ften the  threa t o f a  law suit is  mere ly a  tactic, frequently
unders tood as  a  s ign o f w eakness , to  reso lve  d isputes  o r to  counte r
cla ims . How  equipped is  the  negotia ting team in eva lua ting such
threa ts?   
Should not the  members  o f the  Associa tion be  to ld the  results  o f the
forens ics  accounting audit, a long w ith the  bas is  fo r the  audito r’s
find ings , assumptions  and the  extent o f the  documenta tion re lied
upon, prior to fina liz ing any agreement w ith the  le ssee?
Given the  acknow ledge  and w idespread unce rta intie s  a t a ll leve ls
conce rning the  extent o f the  le ssee ’s  banque t ope ra tions  e lsew here ,
to  w hat extent w ill the  audito rs  find ings  be  able  to  address  and a llay
those  conce rns  inso fa r as  the  gross  rece ipts  te s t a re  conce rned?

P oss ib le  Are a s in D isp ute .

There  a re  a  few  a reas  know n to  be  in potentia l d ispute  or the
focus  o f inquiry. I be lieve  they include  the  fo llow ing:

Revenue sharing. One  item know n to  be  on the  tab le  is  w he the r
the  Associa tion has  been rece iving a ll monies  ow ed under the
revenue  sharing provis ions  o f the  lease . W e  unders tand tha t a
recently re ta ined accounting firm is  currently in the  process  o f
audit ing the  le ssee ’s  records  to  de te rmine  compliance  w ith this
particula r provis ion o f the  lease . The re  is  no  a llega tion o f w rong
do ing or o f any amount be lieved to  be  ow ed. The  Associa tion is
only conducting an accounting o f the  records  to  ve rify w hat w as
due  ove r the  contract pe riod based on the  te rms o f the  lease . The
lease  itse lf contempla tes  tha t a ll income result ing from the
opera tions  o f the  le ssee , cons is t ing o f up to  five  separa te
companies , how ever named or o rganized, conducted on our
premises must be  included in the  gross  rece ipts  amount fo r
revenue  sharing purposes .

W hethe r the  accountant has  secured a ll o f the
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documenta tion necessary to  make  tha t de te rmina tion is
unknow n. But I w ould sugges t tha t our know ing the  answ er
to  tha t ques tion prio r to  and not fo llow ing e ffo rts  to  reach
an agreement is  important to  know , a lthough our negotia to rs
may sugges t to  us  they a re  unable  to  share  tha t info rmation
based on a  p ledge  o f confidentia lly.

       Income from ope ra tions  not conducted on our premises  need   no t
be  included in de te rmining the  amount o f the  le ssee ’s  gross  rece ipts .
It is  reasonable  to  conclude  tha t the  burden is  on the  le ssee  to
document tha t any cla imed income from non-premises  ope ra tions  a re
separa te ly accounted fo r in some mutua lly acceptable  manner. This
provis ion o f the  lease  can ra ise  a  number o f re la ted is sues  to  the
extent tha t ce rta in te rms need de fin ing or cla rifica tion. 

Rent payment. To  the  extent the  le ssee  had fa iled to  pay the ir
monthly renta l ob liga tion, a ll unpa id rent in a rrea rs  could be  due .
Late Fees and Penalties. To  the  extent the  le ssee  had fa iled to
pay the ir monthly renta l ob liga tions  in a  t ime ly manner, la te  fees
and pena lt ie s  could be  applied.
Unknown. W e  unders tand the re  a re  o the r a reas  under
d iscuss ion. Beyond the  above  items, how ever, the  ques tion o f
“W hat’s  on the  negotia ting tab le ” is  a  comple te  myste ry, w hich
some find troubling. W ithout know ing the  scope  o f the
negotia tions , is  the  community be ing be tte r o r ill se rved?

Sho u ld  the  B o ar d  b e  L o oking  fo r  a  Re p la ceme nt?

W ith more  than a  year to  go  on the  current lease , should the
Associa tion do  w hat’s  required and s ta rt looking fo r a  rep lacement le ssee?
Clea rly, based on w hat the  Board has  openly d isclosed about the  le ssee ’s
non-payment practices , no  one  should d isagree  tha t the  le ssee  is  not a t a ll
happy to  be  he re . Some a re  openly ques tioning the  ongo ing e ffo rts  to
re ta in a  le ssee  w ho does  not appear a t a ll eage r to  mee t our demands ,
does  not pay rent w hen due , and is  ve ry unhappy w ith us  a t the  same
time .

Try to  answ er this  ques tion. Do  the  fo rgo ing hos tile  payment
actions  and apparent nega tive  fee lings  de fine  a  pos it ive  re la tionship tha t
is  des igned to  bene fit the  Associa tion and its  members?

      Ron Johnson 17 July 2006
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